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~ JUDGMENT DELIVERED ON 3 MAY 2018

»myss, AJ

1. The question to be decided in this case is Wh‘ethm-an execution creditor who
V'vubtamecf a czsur& @rdes‘ entaﬁmg :t tc:s exaaute agamsi a gudgmeni deb&crs N

) : éfeszﬁeniiai lmmezavahle praparty befme 22 i’)ecamhef 2%3‘2‘? is ab ;gaﬁ to mmpiy;

: waih t‘he provas:ans cf Quie 46,& 0? t%‘:e Un fmrm Ru%es cyf {:cam (“%he Ru es)

 which aame n‘m eﬁec@ cm that date in othar wmdsi does Rue 46A havei | » .

: ?atm%;;ectwe effect?



i ,mntext of summary ;udgment pmc;eedmgs as “th& ardm

o The»?agp!ic‘anis aé‘e“&ﬁe!e}wzsers-nf the immmﬁabie pmpéftjé*%ﬁua;teﬁ at 105
o Qrsstdy Stre@t Kraa;f&ﬁtem (“the property’ } which is thaw pﬁmary ressdeﬂse L

o ‘The first respandent {“téee bank"} haid3 a mcertgage bené mfer ihe gmperty {}n‘ :

o | 22 May zm? thsa Cmug’t gmnted ﬁummas‘y jadgm@nz agamsﬁ th& agpimnt& m‘v_ L

1' 'favnur of the hank far
24 fipisayméatiaf the amount bf»ﬁ;:ﬂ‘.ggﬁif?:,ﬁﬁﬁéﬁg and ﬁGS‘%S?@f:SQEii o
22 anorder éefc*ériﬂg the property S?@c?a‘;*}’?*éé*taﬁ’é? .

£ 23 an order dnmﬁtmg t?%at no sale in execﬁt;aﬂ af t?';e prapaﬁy cauid iake | -
‘péace cvn a date earher ‘man 6 manths fmm the daie ef the c:aufi: c;rs:ier i

but authans:ng the bank %:a issue a wr% of &mcmwn and iha sizeriﬁ to o

ﬁach the prap@rty in the mt&r |

fl $hai§ a‘efar im as the mrd&r gramad by Barger AJ on 22 May 201? in tﬁezbzyvv"

. ,By wrtue of i:he terms Qf the m‘dea the bank mauiﬁ rmi: se!é the praperty m o

execuzzon befare 22 Nwamﬁa&' 2&17 On 8 chembe; 2{31? ih& Regw;;i:raf“';ji
: maased a wrt of exemztmn in raagsef;t of ihe pmp&ﬁy Gn 5 Febn.zaw 2318 the -

o Vbank‘s aﬂnmays prepared a nmwe m’ saie: sn-ex&cutaaﬂ m respec;t mf.thﬁ

= "proper&y in wmh the saie was arfangad far 28 Mamh 2013 and si was si:atec%f i

3 b An order grarzhng ieave m efxecute agamst ?esiﬁéﬂiﬁai ammavab e pmpeﬁy i'sut ausp@ﬁdmg the sai :
~ in execution for a period of six months is commonly referred o in this. dmsmn asa “F%agers C};'der’” g

ae m has‘mur of Ragerﬁ 4 whe mimﬁuced the sa%uwry pfamsce ~



. On 28 February 2018 the second res‘;?:ad;i&éﬁt -'(“tﬁe sheriff) served on the

'f appismn’es ihca c:aﬂdstmns of saie in exaautzan in raspect of ‘me ;aropeﬁy {"‘ihe

mndsim&s of sae} It is mmman cauge ihai the i::@nd 'itnmfs of mie &sd not

cantam a fes;ewe price.

S f@n 23 Mamﬁ 2&18 the ap;sissants %aumhed an urgan‘é apphmnoﬂ m? an
f;nterémt p{euentmg ihe reapmnd@s‘sts fram pmceedmg wzih ihe saie sn: 3

j> fexesutxcn whsch was achadu ed m take piac:a at ?{}!‘100 an 28 Mafc?: 2!318

'The appimaiucm was ﬁetdmwn far ﬁeamgon??:ﬁﬂamh H{B‘ES anﬁ 'due ta thez : '

. .ﬂamhar of wgeﬂt appizwiscﬂs am ﬁ*se mEl far that day, argumeﬁt chmencedi o

:Eate m the cﬁay at appmxamateiy "i 7h60

7. Mr Zimmermann, Whaffagpeaémd for the applicants, mr&ieﬁéed that the

‘mnﬁmms of sale, whac?a were prapared ané served aﬂernRa le 4&4\ came mm:" "

. . ;pm;}erﬁty shall b&sc d w:thaut:&aewe* t:} ,‘ihejhaghes%‘ bidder, andihe Caur’t had

' -'S‘%Q% &:@één appmaahed:m ékem&% itésidiﬁ;crétiaﬁ in terms of Ruie 46A regarding

......

 the se s&ﬁmg {.)fa reserve pnca e o

. Mr .}nnker w%sa a;}peareci ()ﬁ baha§§ af the bank arguec% a} ihat the bank had ‘j‘ ‘ .
| acqu;refi a vested ngh%; to sell the pmperiy w%:hmut a reseme pnce in terma af ,, E

e ,tha an:!ar whmh ﬂght was nc»t aﬁected i:sy the mtmductmﬂ af Rule 46.& and b) -' i

- '4§A(8} or 46A(Q){a) ta feqssam tha Cem to set a fegerve przc:e or zmpfsse o

~ other appmmmm mndtmns 0€ sale.



. As regards Mr Jankers f‘ rst cﬁntemmn namesy that the bank %zad ac:qs.ssred a

3*;saie in execmmn %—ie argueé t%'ea% Rule AGA is pureéy ;:zmcadurai and that e

_ prows ions appiy g:tmapectwefy from 22 Qecemh&r 291? e\fen where zhﬁ arder . :

s autﬁores ﬁg &xecut;sn was grante@ é}efore that da‘%e

a0

Havmg heaa*d thesa competmg argumenis tha answer was not feadaly" o

- ,;apparent anci E f@%t zhat ihe maﬁe}r warrantaﬁ furmer aaﬁsséeratson | faunﬁ*

e myse?f caﬁs‘tramed to gran% an urgeﬂt mt&r’dact as ;arayee:f nat becauge ! had
o ji”decedecﬁ th@ maﬁer ;n favour Q‘f %he appiacants b&zt mereiy o pi‘event the '

o m;uatsma whach wauid resmit 1? the saie m exacutian want ahea{i and I

o }waih the Ru

» i 2hef&f0fe mdﬂcated tﬁ the ;;sames ’ihat I w&u?sé graﬁt an mt&rd @:;t to presema ‘

. - the sfaz‘a& qm:» an:i wcmﬁd prepare a Wﬂﬁen ;ucjgmant dealmg wath the'i zssue at

gubsequenziy fﬂ%ﬁﬂﬂ that ihe c;andﬁ:mns of wie were mdeed nana-campkaﬁt-”f" .

e hana:? wmah Wouid form t?z@ bas is for ﬁee aratary ree lief ane:t ’iha determmatzﬁn f s

: mant masmuch as ‘zhe mierd cmry e ief smsght was can?;ned m the 3a§e ara‘ ‘

| whetmr ;t was enméed m seii the pmpeﬁy m ex&cutmn m ierms mf ﬁm ﬁrder e

- waihaut takmg any fur{he*«zr stes;:;s m terms of Ruie 46A

' ‘}”faxeczztson schecimeé fos‘ 28 &f%arch 2%3“?8 and tha bank s,tﬁi ﬁeeﬂad to kmw  : : ;  ‘
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13.

Tha Ru!es Baard far Qeurﬁs caf i.aw amendeﬁ ihe exustmg Ru!e 46 ana

o Navember 291? (“the nmtm") 2 The ﬂﬁtice ts silent as t& wheth@r Ru!e »661—% IS Sk

o ﬁperaie: rei:mspeci;veiy in ti‘;& sense Qf ag:;pﬂymg io Qeﬂdmg maﬁefs o

ij{‘ ule "ABA' mtméuces aew mquar&ments regu ai;ng &x&cuﬂon agamst

: m%mduceﬁ F'éu!e 46}‘% m ierms of Gwemm@m Noﬂc&e Nﬂ R 12’?2 dated 17

e _resscéenﬂai zmmevab§a pmper&y In terms of t%ze new ruie an executson creci;tor o

- -;4 ,j

;mekmg to exef;:ate agaiﬁst ‘ihe remdential ammsvab#e pmperly gf a judgmem :
Edebt&r is ::zbhged ta app}y to ﬂc}m on nat:{;e ta fhe ;udggmaﬁt debtar a;’;d aray

- ‘ :’ethes’ aﬁectac% partzas fc;r an erdar deaiarmg the pmp&ﬁy exer:utabi

- wmranﬁeﬁ 4 f e ‘ ;‘:¢» o  : :_ ;;'; | s .

2 F‘ub:ssh&d on 17 Nmember 2{11? in Gavemment Gazetie Numb&zr 4‘325’?
3 Ru = 46&{3){&3 siates that

B ’Evefy m}m of app!feazmn 30 d&cﬁare ras:ﬁemsai smmav&bs’e pmp@rfy &xezmtawa gﬁab‘ be L

(b} on ﬁaffce f& the ;mfgmeﬂf debior and lo aﬁy amer paﬂy wisa may b& aﬁec@f&:ﬁ by the sale in ,
“execution; m{;ﬁ;ﬁmg the entzizes referree:f foin f?uia 46{5}(&} Eprefamnt creditors, local _
authenty{, Emciy eczrpﬁrate} mesﬁeaf fbaé ffm cow! may m&er &emce en any amar paffy §§ :

mnsmers necessary.”

K Rumm;?;}fb);ammesmm o el e s ﬁ*-,if:'
g court shall nuf authorise axswfwﬁ agaiﬁsl‘ :mmwabﬁe pr@peﬁy wh:sh fs the prfma(v ms;deﬁce of i

‘@ jmﬁgmem dabior una‘ess the c:aw? havmg t‘:amfdafas’ alf refevan? f&efam csmsfders fha! @xewt&on -

agamsf sifc% pmpmy i5 waf'ramés;f "
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j When cﬁnmdenﬁg sach an appiscahm fche Caud mas;t e:cms;der whet%‘eer thare i

are aiiematwe means by whmh ti”ze judgment debzor may satssfy ‘the ;udgment . |

. [&eb‘{ z&tﬁer than @x&cut ion, and may amy grant an m‘der autharm mg executmn .
g,ztagamst ihe pramary resadance mf a gudgmant dahtc:r zf thar@ are no Gther' o

sazlsfai:mry mszans of sati sfymg i;h_fss ;uﬁgmant ﬁetﬁtﬁ R

When authnr smg exec:utmn agamm a m{nar}; rei-: @iemc@ in tefms of Ruie 46A -: i

g imgam% to the factcm itsted n Rue é@A(Q){?})ﬁ and gamaraﬂy ta make any: o

G ap;:zmpnate csrder s

‘ Ru%e 46A af?om’s '{m gudgmes}t deb&ar anfi any mther aﬁeaﬁeﬁ p:arﬁ:y, ih&li :

cpm;‘tumty to ﬁppGS& tha appi;satmn to ﬁec!are the pmpeﬁy execuiabée orto -

wcuic% be appmpnaia ta authurnse executmn agamsi res dentl:ai propeﬁyg e
: f'whmh d;smetson is to be exerc;seté ;mﬂczai y havmg regard to the facmrs seﬁf o

' ouﬁ in the ruéﬁ Et aeams to me that the fundamen‘tai taak c)f the Geuﬁ saszed i

f‘ :f,ﬁs Rule 485\(23{3}{3?}
8 ﬁale 48A€&)éd}¢

. TRue46A@®Y@).
S Rue46AB)E).
° Rule 46A@)().
ff% Rule 46A(6)(a). ey



':‘wﬁh an &@p&amﬁ:éﬁn h t&rms cs? Rule 4@A is ‘E@ ensure that exeauimn agamst :
' the pﬁmafy resu:ience Qf the ;adgment debt@r wm.siti nct be dsspmpfm anate m‘

: a!ﬁ the c;;rcumstanms of the case — h@nae the reqassrement that exeﬁutaen may:; :
onﬂy %:)e authmnsad when ihere is no ather satésfacwry w:ay tn satssfy tha -

- 3s.§<:fgmf:3m debt“ 5

19, ?t seems to me ihat the @aur& is requgred in the exercise  of its dism@i
o . Lmder Ruie %ﬁ;‘x tﬁ atﬂk&a a ;usﬂ: ané equaiabie baiance beiwe&n the rights aad:

- mtereszs c;f ’tha executsan creduim the ;adgmen% d&hﬁmr arsd :.any other affected» -

parts@*s suzzh as the Ioaa! auihmrsty in the aase ef a rataah?e pmperty or: the? i

B bady oars:sorate m a aectmnag sée sﬁh@me i .

~ RELEVANT LEGAL PRINCIPLES

Qi} In N@fsana! iraman Tanker Co v MV Penc!es GC’Z Corbett cJ parmed th& -

fa!?swmg psi‘hy summary of the §aw re!aimg m the retms;seciwe eﬁ’ec‘t crf‘ - i

Iegssiai‘m

1 See Jaftha v Schoeman and Others; Van Reoyen v 3?0:’52 amgf Others 2005 {2} SA *%40 (c;f.:} at para -
2 j'{%} where Mokgoro J staied that. Hh S : ‘

' g there ;3 na other reamaabie way bsf w&sch the def}? may i)e sai‘;sﬁsd an ardar aufs‘mfmmg 3??9 ; ' o

sale in- execution would ordinarily be appropriate unless fhe ofdersng m’ that mé‘e inthe

- circumstances of the case would be grossly msprepammata o : S penie e
. See, too, Gundwana v $f$k€} ﬁev&fapmeﬁm ana‘ them 2011 (:3} 8& 808 {EQ) at para {54} whem si s

- was stated that , o

- “fa‘ must be aace;}:ed maf execatmﬁ in :meff is not an ad:au;? fﬁmg fi is paﬁ‘ :-md parcﬁ%g of narm&i B

| : ﬁmwmm fife, It 1 is: at}mfy when ;‘h@re is ﬁ?ﬁﬁﬁ?ﬁﬂ!’fmﬂaiﬂy b@szeen the means. f.ssed in zhe execm‘:an:

. process to exact paymeﬁ! of the judgment debt, mmg;arecﬁ to other. avasiab!e means sa attain: fha. S
’ same pwp@se that aiafm bee’fs smwd start mgmg it s‘hara are. no agh&f pmpamanaz‘e means fa - EEEEHI

B .-atfam me $ame eﬁci axecution may not be avaxded roo
1%5 ("l}‘SA 475 (A} ’ R
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o : éreated c% f?erent y, Qlﬂ(:ﬁ m ;3&??3{)5? ﬁ&@ a vaesi@f:f ﬁgﬁf in aﬂy pan‘muiar c:awse; i

::“There is ai mmmm iaw 8 pﬁma fac:a rufe af ::snsa‘mctmn fh&f a az‘atw‘e |

| : :(mcimﬁmg a pan‘muﬁar pmwsa:m in a s!ag‘aie} shﬁuid naz be interpreted as
ﬁhawng ma‘mspec&ve effect unless. m&r@ i8 an ex;;rasx provision to that e?fem‘

or that result ;s anamfdabfe on ffm fangwge usesd A ‘s?a!uiess mfm& ex::twe i ﬂ

e in effect itit fakes away or. ffﬂQ&ifS a vesz‘ad mﬁs aagwrea’ under ex:sfmg iaws; o
- or _creates a new @bi;gaisaﬁ or. mpas&zs a new du#v or az‘ta;::h&s ﬁ zrszvswj
disability mre_amﬁa‘a svents already past. (This defi mffm appearﬁ m me{ger _ .

-two canons of mf@rpmz‘am}n the presump%mﬂ agams? retrospectivity ar;d the

‘ pmsmmpfmn agamszt mferfmence with. vesfeﬁ f:g?;ts This, hawevﬁr is not of i

s gma! moment, aa both camm& lead in the same dfrecs‘m see Cape Tawn

‘ Mammpakfy vE Raﬁb & CCB Lid ‘i%ﬁ (4) S& 3@5 (%3} at 35{3? 351 D )

e pmcea’zsraf and aperafes prasmctweiy on all maffers aammg before the Court

~after the pasmng i)f the. statute, fhaugh even here it is z‘m intention of the | ’

8 Lagssiatum whmh m pemamaum‘ Mweaver a8 pmwszm whfsh is prac@dwaf in

‘ . form may in essence aﬁecf fhe subsfantzve nghfs of ;}efsaﬂs M
. ::{Emphaszsadded} SR S SR

- Thua siafzuﬁés wé’;sah affect subsmntwe s'sghts are pmsgmed rzc«t 10 have‘

m’ms@ecﬁsve eﬁ’ect bu‘i statutes whsch daa% th maiters; of pmcadwe are R

Coof pmcedwe buf anfy a rzgi}f f@ pmgez:ufﬁ i}f dafﬁm:{ a gmi ag::cardmg fo 2??9

o mfes ff:;r the Qﬁf’?dﬂcf s;f an ac::fsw; faf shg i:me bemg presaﬁbgd ”“"i Whes’e a nay

: }n&w aw ﬁaﬁmts proceciazra! cizangeg xt 5 pre&um@d that tha aw wm appﬁy to

o every casse subaa&gu@nﬂy tﬂa{i regafdiesaﬁ m” Wheﬁ the i::ase cammanced or

o ,cause m‘ ach@n arose 5

wmasass-; - 4848, o FE |
14 per Lﬁﬂ.’i Brzghiman in Yew Bon ?"ew v Kanz:ﬁeraan Eas Mara {‘% 933} 1AC 5&3 {PC) {{‘3 932} 3 AILER

833} at 836, as Quated wath appmw m Mmisi@r of F‘az)!:c Warf:s v Haffeje& m za% 3) SA ?45 {A}f :

at?ﬁ? s o . :
‘5 8 v Ma“amnga amf thgrs 1@% {3} &A 865? {CC} at| pafa { }



» 'pmcedum% or wh@ther it also aﬁeaﬁs $ub$tantsve rights As Lard Enghtman
| absewaﬁ in Yew B{m Tew v Kendeman Bas Mara " pmceéuraf szatuas sﬂay |
. do far more ’zhaﬁ raguﬁatﬁa the cauma af pmceedmgs and may ampae:t orz '

sub&tantwe aspects of the z:aae He suggestad that raiher than aﬁemptmg to |

o wem referred to wath a;ﬁpmvai hy Ken%rcdge AJ in S v M’Mungu ‘g -  v

o3

. Mai:maf Tfaﬁsﬁfm‘ Cemm;ssmn ana::f thers “i‘raﬁsrfaf Ltd {Aafanef was:@n) S
v Chafman Nafmnai Traﬁspﬁd Comms&smn and Gthers (“Umfraﬁs’yzﬁ-‘
b@iween the case w%zere the sf:atute amendmg exsstmg ;maedures mmes anmf:[ e

o @ffect befmre t?}sa pmcedare haa been mrt;ated and 'ihe case whem the

pmcedur‘a! changes one must taaar in mmﬁ% ?me d:gtsnc;tmﬂ drawm by thser jA

el

o ‘msiiatad and is pendmg

1649953 8A 867 gr:s::} at para {88}

 Tpiee3 1AC 853 (PC) {{1982}3!%3&5% asgmzszaw ER.

B AtB3BANIER..

 "Supraatperafesl
'N'I%Q{A@}@A?ECAatpamﬁ&} - R

A?‘;{f even whag*e it as; c§ear '&hat one ;s éeaimg wﬁh a statu%e whuch sn%:msﬁuc% o

fm Umfrans Pasaeﬂgef (Pz‘y} Lt@f a“/a Gr@yhound Caacfr Lm’gs v Cha:man o

»g;f:ameﬂdmg statuie C@m@ii into @ffast aﬁef the pmnédure has airaady b%n o



‘;:Bn the ﬁrst s;tuaimn the new: ;:mg;edum usuaiiy appizes te any actson taken o

after the éate on wi’xmh the amendmg §eglslahan tak@s effect unlem a

' 'v’conirary mten%mn appeara fmm ih@ %@gasmi‘mn in %%‘;e sam}nd s%:uaiaen where :

- the ameﬂémg siai:uta twk aﬁ"ect aﬁer t?‘;a ;}fﬁ{;&duf@ was mitiated t?‘ee m%e is

'that thﬂ ex&stmg ({} c:%) gma:edure remains. untact tﬁﬁ%&SS a conirary mtentacm ,:

:; appears fmm the amendmg ieg sia%een 2 o

2. |

In Umfrans {sapra) at para 123} Qszvser JA, dea% ng wﬁh the quastmn of

 '  whathar faimess and equ‘{y shmuﬁ be ﬂgnsidered m dec aimg whetherj

| tiegs& atmn ameadmg pmcedure ss appimabe to pencimg app%ma‘éwns ar] o

S .}'ac::tmns maﬁe& me fﬁimwmg csbaervanon wé'sxch is gamm?aﬂy relevani in th;s ;

':aase

: }Eﬁ?;f"
take away exgsimg ﬁghis mr ampﬁse naw dut&es or obiigatzom in mspect ﬁf

past facts is “fomcfed on t%‘ze,s ru%e af iaw ii %hamfm& ‘?c::ﬁiewa thai %‘f a murt es? g

» "Qf caarse mere may be &a&a& wh&re an amemdmg ss‘awfe :m‘raﬁm:es new

’ o pracacfwa! ;:amwszms which may, orz a pmper mmwfes‘afmn ieave mé‘ac‘a‘ ffze o
steps ma! have already been taken and operate presgaafwafy @mﬁx ng that ij’»i ‘

- wauéd not be the p osition. where mseaﬁve op &mﬁmwau?'fenﬁaf abcﬁfiva; :

N fi‘fﬁe sfep& faafwn in té}a past — unf&ss Me:‘h wa.s ihe cfe&r snfem:an m" fhe :

: »fegzsfae‘ar Ta appiy i!?e .staiué‘e ta the pending app!:caz‘mn m me pfesem‘ case f i
woufd exf‘mgwsb there and z‘h&n 25@@ ability m pﬂ:cc:sed with the application. It

n.” {Emg&ams adciedi B

F‘ma y§ ihe ;:mnmpﬁe 'ihat egasla%uaﬂ will on y affect fuﬁure maﬂem amﬁ wss not o

‘ 21 vﬁs‘iif}‘éﬁ;g’(ysupra) at pa;‘és 7] - g‘;g} referreng o Eeﬁi v b’oamﬁ{es’ van die Raskéa&s:f kas:eraad en
Am:!em 1 988 {2} Sﬁx 6?8 {ﬁs} in regaré tf:z ihe mccm;i iype of case.



ieﬁ: in any doaiﬁt as ta &E‘s& retrospect ve eﬁ&mt af a grav;smn the presu;fnptsc::rﬁi R

agams‘t reimspeﬁmty would not be rahui‘ted 2

 EVALUATION

27 | Appiymg | ﬁ’iése pfﬁnc%piés to the -présent 'case; it Seéms. tc::-f me | ;th:at' the

2?1’§amgamngthebank’$ weﬁtedﬁghts ia}ici?ﬁ;r 5‘ -
2?.1?2; am@agmg 5 new @ﬁgété@ﬁé@%@ ﬁ‘iehank an :‘3”0? -
| i:‘z?@ :-s : nufizfymgmapmcemazstem a'Er@é§§ 1;;@?9&5@ haﬂk‘?’ -

27.2. Semmﬁ yg die:ﬁ %he baﬂk rzstsate execuiton prceeedmga pnt)r t@ t?ze‘

e cemmememem af Ruse -46@%‘?

28, 'ﬁsﬁ a Mam{zg g’jo:ni Qﬂ% musﬁ ask what the bank‘ﬁz vestacﬁ nghts were ba‘?@re: ¢- 

o Ru lle 46A cama mia effecﬁ on 22 %I}ecembe;' 2017. In terms. af the morigage

) bond the i:sank. had a e:amracﬂzuai nght m seek an orefer dea::igrmg the iifopﬁi’iy o o

| exex:ui:ah%e in t?‘ze gvant o? céefauft by the ag;p ;cants Th;s centraatual rtght Was B

P vﬁiﬁaﬁs’a Bank Ltd aad'Ammer 2&3? (_.“?»SA 17 (SCA) at para 3{39};.'* |



. & ;aﬂferzzad by maans of the ardef wmch authemed the barz%@ m seil the property | o

12

s

’an exscutma after 6 manim; from tha date of the arder and fo zmmedaa%ely ' e

xs&as.z& a Wﬂt ﬂf executeen and attai:h the pmperty m t?se mteﬂm "i’he 6 mmni:h_;f“.

R pemci referred tz:s in tha {mjer axpsreﬁ at mzdmght on 22 Ncmemher 291? aﬁd: |

30

'pmperty in exeﬁﬁtmn P

the bank i‘he;*@fme had a vested %‘:gh‘i ::m 23 Nsv&mberﬁ@‘!? o se%! the

: .A& at 23 anember 2017 Rule 46{‘% 2) in its un-amended 'fmm stspuiaie& ihaf o
fi i'tha sai e in execuhon w&u ld bﬂ watht}ut s'eserve aﬂd ﬁ"sa‘k the g}rapeﬂy ww!d isej o

sold to th@ mgheat badder ! T.hus the bagxk was enti ﬂed H’k ierms af %he e

"?fpmcedus‘e then app%m@!@. &0 $@§§ the pro;:erty w;t%}out a {esewe ;3!‘!GE But tms .

_.does nc% maaﬁ that the bank had a vested ﬁght to sell the gampefty Wsthoui a :

}resame pnca fc:ar no p&rsan has any vesi:ed rcght in a partmaﬁar cczurs;a Q’f :

pmcedure 3

~ One must also ask however wi‘sether Ru!e 45,&. a% app%sed tc:ﬁ the izaﬂk s case, 'f‘:

e wczuid have ‘i:h@ ef?eci: cz? smpmsmg acidttwnai Gb&gattz}ns ar dutaes on the %}anét; o

'»'v;i&a* rendenng ﬂugaieyy the gmcedurai %t@ps aémady iaken by zt in -&hese

S regards the clear answer 8 th nk is yes

.

If ?%uiee 46A were held. ta appéy in tm case ’me bank havmg aiready been

i 'auihes‘;%{i in terms; of ﬁhe mrcéar to seE? the pmpaﬁy in execution waufd be

ﬁ' fmrced tﬁ i:sf;ng a fuﬂ:her apphcaisﬁn for authansatsm m 3@52 the pmperty in. b | |




,,,,,, I3
o iaken by thﬁ baﬂk to th:aan Eeave m exem‘te agams‘é %he g}repeﬁy but the:
| ;‘bank wau%@ aisa be famed ta} me&t the mcre ﬁnemus raquts‘ements Qf Rule -
v   46& mc utimg the pmdus‘tmﬂ of add tscmaé dr}cumeﬂtatmnz“ and persuad ing

| -i:he Ceud that there es nc:t other sa%usfaﬂ%aw means of $at§sfymg tha judgmant B

o ;debi 2

: 3:2 Tﬁe appiscaiwn of Ruie 46A in thss case wmuld aé.sé r#ean ihat ié‘ae bank 55;  ; i
g subgac;t m the pfzasssbée img}GSiﬂai‘! s:;§ a res@rve prxce aﬁd m defay& snﬁ”i |
b 2 execu%mﬂ in i?‘se event %hai any fesefve ;)ﬂce set is rmt achaeved at i:he sa!e -
| aﬁd the maﬁe}f"has to be fecan'asdered by té‘ae Cicsurt 2 Thes;e are zmpaurmeﬁzs; i 5
e :: or iamztaﬂans on the bank 5 nght (h tham:s uﬂtramme !ed} Z@ sei th& pmgerty

S axacui:ﬁn

b 330 V:Tummg to tha qaeshcm whether tha bank ;nmateci stegs; %e;; exmu%a agams;t o

- ':be said to be pendmg when Ru&e %A {:amm@m:ed t?xe answer in s‘ny vaew gs e

| also c:!eariy “yes

34 Exacut ion. :s t%"ze pr@ﬁem far enfas‘cmg jﬁdgm&n‘%ﬁ Et cammenc&s wﬁzi‘% the = ¥
. issue of a wr*i of executacn m ﬁ‘na fs::rm prasmhed %:»y ihe Ru!es The bank’

on S Navember 26? ?’ it therefme follows, in my view, iha% ihes bank mstsaied o
o execuaaﬁ pmciaedmgs in ierms of t?;e nm‘es" pmr to the ccmmancgmmt of |

R e 46}3@ and that th@ emcuimn pmceedmgs smtlat&d by iha baﬁk Were:; o

24?213&48}%(5}
% Rule 46A(8)(a). o
% Ru!e éﬁA{@){s} and {d} : ~ o o o ’ '



4

‘»‘a!ready pendsng when Ruie 46A came. : into cpsaraticzn Aa | have aireaafy

‘méscated th@ appﬁscatson af Rue 46;% 1o the bank’s i‘:ase in these}

. }%:aken by tha Bar&%: in samee;tmn with executi ion, nciudmg tha sssue of the writ

.35

of exanutzan

The answers tcs ihe questmns pmsed abova mdecate that Rale 46A dmes rmtf

o CG&EFES of Law is famshar wrth the @resumpimns agamst mterferenc;e with

Bl wc:u!d %‘iave been cieariy expreszsed in ihe natme

- axastmg rsghﬁs ané the ru%e thai cid procedara! ruﬂes c:cmtmue tc appay m‘- o
respect mf maﬁers whlch are the sa;b_;em z:)f pendmg iagai pmceedmgs Had it

i fbeen znteﬂded t’hat Ru e fiﬁﬂ weuie:é appiy retroact vely ta pendmg cases thss o

 ‘ ' :ﬁuties aﬁd burdeﬁﬁ on the hank Bt weﬂid a§sa have zhe effect of undamg a!!:i; o

~ the pmcedurai steps. aiready takan by ihe bank in rwegard to an exec‘ution

i : »»§3F0f3$8$ snataated under the miﬂ m!e The ars;ustlce 3nd lmpractscaisay e:zsf appiymg = e

Rute 46A ta such a aase is abvmus G;van t?‘;at there €$ r;o mdscatsan thaﬁ iha v

: ; praw&smn was mtendeci tn app%y to pes‘tdmg exanutsm pmcaedmgs conssrjer |
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: ihat t?&e nr&samptmng aga nsi: r@tmspect v;ty aﬁd snterfereﬁce w:th exgsimgﬁ o

"rsg%ﬂs have not beer‘a rebﬁﬁeaf b S f;jf e

| am therefore of the view %’hai R;.sie éﬁA daes nai app%y to executzan_ -
”fpmz:eedmgs whach cﬁmmenseﬁ and were pandsng in terms; mf prior execution o

- mders befczre Ruie 46A came m‘m aperat ion on 22 Becember 2(3‘%?

QGNCMQQN -

n ihe hght ::3%’ tha mnciusmn wmsh 3 have r&aezhed si ss nai necessazy far me
1o dea! wg&h the aitematw@ submgsswna advanc:aﬁ by Mr anker regar@mg the
a;}phcams faﬂure to appﬁ:sach the Cﬁurt far reiaef m termg s’f Ru!es 46{8}(:;1) o

| 46&(8} or 46&(%)(&}

: ln the resu% ’ihe i)ank is eniat?esj to an appmpraate decfaratmy ordﬁ:r and the o

i apg:«i;sants musi &ear the cms&s e:;f th;s appimat;ﬁn |

| therefore make the following order:

1 tedesmeater

"M 5 "i’he vaéﬁéﬁdé:{ ;,Rulegéﬁ‘ and the new ‘Ré.siié 46A i?ﬁt@tﬁgé&d;ir’; | :

. terms of Government Notiéé Nfévf R A'?Q?i‘ﬁdfatéd': ’i?”’ ﬁévemhér“ £

 _2€3 1? (ihe amendmenis) da r:m: a@ply s’; respec‘e c»f the‘f&,: E

executmn pmaeedmgﬁ ;nmated by the fss'st respsndent in t&rma :

fnf the Grder af thss Caug"i gmntad» umﬁar case number 1 81388!16 L
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. iher&ef on 6 Nevember 2&1? {“ihe executmn pmceadmgs")

?2 ! ‘The f’ st and second respandents are authansed iev@mce&d wﬂh{”-
E .‘:the saie in exesutmn Gf Erf 104327 Kraaafantem, in ’the i;)ity {}f ”
:‘i{Sa;:se Tc:wn Dzvssmn Paarl, Western Cage ssntuata at "!{}5

iﬂrestdy Streei Kraa f@niﬁem (“ihe pmp@rty ) m term$ m‘ ihe f‘ rst‘
| respandeﬁt’s nstrce of 3&3@ sn ex&cuma dated 5 Febmaw 2@'@8‘ .
: f(“ﬁhs nctace of sa e”) am:i ﬁha mnd;t ions Gf sa!e """

. jlmmcvabie pro;rerty del svemd te} the app?m&nts on 28 Febmary' .

= ,2018 (“ihe cmncﬁst ions e‘f saie”}

The app%mams ar& mdemd tg bear the f rst respendent 3 ce;;ats cﬁ' su;t v

can the :party aﬂd party scafe

‘DMDAVIS

 AclingJudge ofthe High Court



